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This study of the law is well suited to clarify concepts and frame issues in matters under investigation, i.e. the balance of state authority and citizens' rights during public protest. The law puts in sharp focus the inherent tension and irreconcilable differences between police powers, citizens' rights, social order and communal well being. As a result, the reader will see police and public relationship in a new context, post June 4, 1989. The promulgation of a law of assembly in China marks a radical departure from past Confucian thinking and recent communist ideology, and serves to re-define traditional police-public and state-and citizens' relationships anew.
IlI. Freedom of Speech in Imperial China?
Since antiquity, China has been a well ordered and highly structured society, defined by rites (li) and aspiring towards benevolence (ren). 12 As an ordered society, the idea and ideal of freedom of speech, as known in Western libertarian democracies, 3 did not exist. As a duty (zeren) bound community, 14 the right (quanli) to free speech was not recognized. 15 This is not to suggest that speech did not find expression in China, especially with the elites. Nor does it mean that there is no duty to tell the truth; intellectuals and officials risked their lives to fulfill a higher moral calling to speak the truth. Obligation and Duty, 73 MIND 291, 374 (1964) . To say someone has a sense of duty is to say that he/she is doing what is right for the sake of it, irrespective of how he/she/others feels about it. Id. at 378-79. To say that some one has a "duty" to do things is not the same as saying someone has an obligation to do that thing; duty is to self, while an obligation is to others. Id. This is an important point to make because the idea that duty and rights are complimentary concepts, i.e. duty gives rise to rights, is misconceived. Id.; PINYING CHINESE-ENGLISH DICTIONARY 830R, 868R (1981) [hereinafter DICTIONARY]. In Chinese "duty" is translated as zeren or "sense of responsibility" is yingai. Id. Morally, the Chinese do not distinguish between zeren and yingai as in the saying: "Don't mention it. We've only done our duty." Id.
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See DICTIONARY, supra note 14, at 563R (noting that the contemporary Chinese translation of "right" is quanli li or authority, quan, to benefits, li). But see Wang Gungwu, Power, Rights and Duties in Chinese History, 3 A. J. CHINESE AFF. 1, 1-26 (1980) (clarifying that in early Chinese history, the term "right" did not exist).
LAURENCE A. SCHNEIDER, A MADMAN OF CH'U: THE CHINESE MYTH OF LOYALTY AND
DISSENT (1980) . Chu Yuan (338-278 BC), a banished minister of Chu, exemplified the loyal dissent tradition in imperial China at great sacrifice to self. Id.
LAW OF ASSEMBLY
A. Bounded Freedom of speech 1 7 In the West, freedom of speech, as with all other freedoms, must be exercised within the boundary of law, as ameliorated by local custom and personal relationships. In imperial China, speech as personal conduct and social activity was to be exercised within the strict confine of Confucianism.
8

B. Confucius and (Free) Speech
Confucius and his followers did not explicitly discuss free speech or rights of assembly. The concepts of freedom and liberty were never discussed. Confucius's intellectual challenge was to design a perfect system of moral control, leaving nothing to chance.' 9 However, a careful reading of the four classical Confucian texts 2° will illuminate the proper exerciseentitlement and control-of speech in imperial Chinese society. First, speech was an integral part of people's personal conduct and social activities. It was governed by the moral universe Confucius was trying to create and promote. Thus observed, the proper exercise of speech-
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See http://wordnet.princeton.edu/perl/webwn (defining freedom as: the condition of being free; the power to act or speak or think without externally imposed restraints); http://www.sfb504.unimannheim.de/glossary/bounded.htm (indicating that the idea of freedom being bounded appears to be contradictory in terms) (last visited Mar. 23, 2006) . According to rational choice theory in behavior economics, bounded rationality is used to designate rational choice that take into account the cognitive limitations of both knowledge and cognitive capacity." Id.; Robert Boyd & Peter J Richerson, Norms and Bounded Rationality, in BOUNDED RATIONALITY: THE ADAPTIVE TOOLBOX 281-96 (Gerd Gigerenzer & Reinhard Selten eds., 2001) . According to anthropologists, rationality is bounded by culture and informed by custom. Id.; Karl Marx & Frederick Engels, Manifesto of the Communist Party (1848), http://www.anu.edu.au/polsci/marx/classics/manifesto.html (last visited Feb. 2, 2006) . Marx argued that material conditions of society define and determine the availability of freedom in any society: "But don't wrangle with us so long as you apply, to our intended abolition of bourgeois property, the standard of your bourgeois notions of freedom, culture, law, etc. Your very ideas are but the outgrowth of the conditions of your bourgeois production and bourgeois property, just as your jurisprudence is but the will of your class made into a law for all, a will, whose essential character and direction are determined by the economical conditions of existence of your class." Id. conduct as a species of human activity was informed by Confucius's basic philosophical postulates, moral percepts and ethical principles.
Confucius's moral order was built upon the twin principles of rites (i) and benevolence (ren). People were admonished to seek virtue-follow 1i and pursue ren-as an unending quest of their life course. The journey started with self-cultivation and ended with acting in accordance with 21 propriety.
Self-cultivation required people to be internally driven and selfdisciplined, not policed from without. The cultured person who was expected to be self-controlled had to labor under a total control system which was unlimited in scope, policed internally, enforced punctiliously, sanctioned psychologically, seeking for the truth, probing of the mind, and never subject to a mistake. Self-control was thus a much more demanding and exacting form of social control than legal control. 22 More significantly, there is no special right to act as one sees fit in particular instances but a general duty to conform to moral expectations under all circumstances, including making or not making speech. For example, Yen Yuan asked about perfect virtue. The Master said: "To subdue one's self and return to propriety, is perfect virtue .23
Acting proprietarily means that people are to follow existing and exacting rules of conduct. This also means that people do not have the freedom to act spontaneously and speak at will: "Look not at what is contrary to propriety; listen not to what is contrary to propriety; speak not what is contrary to propriety; make no movement which is contrary to propriety ,,24 In terms of duty to act, the highest duty in imperial China was that of filial piety (xiao) to one's family and loyalty (zhong) to the emperor. Together, Confucianism required unquestionable obedience to superiors. 25 In day-to-day application, people were asked to look to superiors for guidance and approval. This meant that people should avoid disrupting the relationship between senior and junior, authority and charges. This also meant that people should not be dissenters and protesters. 27 In making speech, people were admonished to be cautious. For example, Sze-man Niu asked about perfect virtue. The Master said, "The man of perfect virtue is cautious and slow in his speech. ' This understanding of speech exercise under Confucius, while true, is but one side to the story. While the public might not have a right or freedom of speech, the emperor has an affirmative duty, as part of heavenly mandate, 30 to listen to the people's problems and concerns. In order to make sure the emperor was informed of public opinion, emperors through the ages set up imperial censors to give them feedback. Failing to listen and accept criticism might bring ruin to the state:
The duke then said: "Is there a single sentence which can ruin a country?" Confucius replied, "Such an effect as that cannot be expected from one sentence. There is, however, the saying which people have-'I have no pleasure in being a prince, but only in that no one can offer any opposition to what I say!' 3 '
If a ruler's word be good, is it also good that no one oppose them? But if they are no good, and no one opposes them, may there not be expected from one sentence the ruin of his country? 
Id.
Additionally, intellectuals assumed a special role and unique relationship with the emperor, government, and state. They were required to keep the government, state, or employer advised and informed of observed problems and issues with the government. The intellectuals, as educated gentlemen (junzhi) and scholars (shi), were duty bound to tell the emperor what was going on as establishment intellectuals. 33 In doing so, the junzhi, consistent with Confucius's teachings, was asked to conduct himself as conscience of the people and monitor of the state. 34 Thus observed, the right to free speech, association, and assembly is new to China. These concepts are imported foreign ideas borrowed from the West. 35 In imperial China, free speech and public protests were not welcomed. 36 People were only allowed to speak their mind when invited to and even then at their peril. 37 
IV. Constitutional Rights to Assembly
A. The PRC Assembly Rights
Mao, the founding father of Communist China, made clear that the people, as master of their own destiny, should enjoy unprecedented political freedom. He stated that " [d] emocracy is practised within the ranks of the people, who enjoy the rights of freedom of speech, assembly, association and so on." 38 The Chinese Soviet political authority in order to protect the proletarian and peasants' freedom of speech, publication, assembly, and association, is opposed to democracy of the property and capitalistic class and advance the democracy of the proletarian and peasants. 41 The freedom of assembly means that the citizens are free to gather to discuss matters (taolun), express opinions (fabiao yijian), and voice desires (biaoda yiyuan), 2 The freedom of procession means the right of the citizens to gather and move along in public thoroughfare and places to express their attitude (taidu), opinion (yijian), and requests (yaoqiu). 43 The freedom of protest means that the citizens are free to gather in public place to march in procession (youxing), sit in demonstration (jinzuo) to express a request, protest, or in support of a common cause (gongdong yiyua). 44 According to the Communist perspective, these constitutional rights are fundamental in nature, but also serve instrumental needs. 45 The freedom of assembly is said to be a natural extension of the freedom of speech as it enhances and enriches free speech rights. 46 The freedoms of procession and protest are seen as an extension and amplification of the freedom of assembly. Id. 45 For a discussion of the functional utility of public assembly in PRC political and administrative structure, see PRC Assembly Law Treatise, supra note 1, at 28-29. 
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Id.
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B. The PRC Constitutional Limitations to Assembly Rights
The Constitution, as a social contract and political compact, 48 delineates the relationship and defines the rights between the state and the citizens .
49
Generally, fundamental rights are deemed important for the realization of personhood (natural rights) or to facilitate the smooth functioning of the political system (instrumental rights). Freedom of expression allows for the realization of one's identity and keeps the government in check. However, constitutional rights are not inviolable, nor unlimited.° Justice Holmes said:
The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic. It does not protect a man from an injunction against uttering words that may have all the effect of force .... The question in every case is whether the words used are used in circumstances and are of such a nature as to create a clear and present danger .... 51 The PRC Constitution sets forth well defined limits for the exercise of assembly, procession, and demonstration rights. These constitutional limitations and legal restrictions, while resembling those in western constitutional jurisprudence, are in fact based on distinctive Chinese cultural traditions. These traditions include Confucius's teaching of duty before right (informed by dissimilar political ideology), Mao's ideal of collective welfare over individual rights, as shaped by different social conditions, and communal sharing versus adversarial competition. The PRC constitutional rights are not absolute. 52 The PRC continuously denies the universality of human rights. Nevertheless, the PRC is a signatory to the United Nations Charter, signed on June 1, 1945, which declared in Article 1(3) that countries should promote basic human rights and freedom. 53 However, within the PRC, constitutional rights are relative and contingent. 54 First, expectation of right is a social psychology (shehui xinli)
Second, entitlement of rights is contingent on the performance of duty to others. 56 Theoretically speaking, the difference between constitutional rights as absolute and belonging to the individual, 57 versus constitutional rights as contingent and given by the state, is a critical one.
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The PRC's concept of constitutional rights is contingent on two factors: 1) rights are contingent to the extent they are economically structured, socially derived, and legally affirmed, i.e., the expectation and realization of rights are posited within a given set of economic foundations and social relations; and 2) a person can only exercise his right of assembly to the extent that he does not harm the interests of others. Both are discussed in turn below.
These contingencies notwithstanding, the PRC draws a clear distinction between fundamental rights (jiben quanli) and other legal rights. -LILuN FAXUE HE FASHIXUE (1996) (describing the theory of "quanli benwei" which states that the appearance of law affirms the utility and necessity of legal rights as a regulatory device). Un Ji, supra note 54.
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See Xu Xianing, supra note 52 (discussing the relative versus absolute nature of human rights). The other debate concerns the entitlement of human rights, i.e. whether human rights belong to the individual or given by the state with the right bearing party as a passive beneficiary. Zheng legal personality (buke quefa), because like human dignity, without them, one could not function; 2) cannot be replaced (buke quda) because, like voting rights, they are the foundational building blocks upon which the political state is constructed; 3) cannot be transferred (buke zhuanyan), because they are the basis upon which a person is recognized as a functional social member; 4) are very stable (wending xin) and do not change with the transition of state authority or amendment of the Constitution; 5) are commonly shared within civilized society (wenming goujia juyou); and 6) relate to other rights (wuti xin), by giving rise to lesser rights. 59 There is however very little discussion by political leaders or legal scholars about the legal consequences of calling a constitutional right "fundamental." Particularly absent is a conversation addressing how the fundamental nature of a right might impact its enjoyment by citizens or enforcement by officials. However, one thing is certain, the PRC leadership prefers to achieve "fundamental rights" for all its citizens rather than protect fundamental rights for a few.
In the present context, the alienation of an absolute and individualized assembly right must be justified by the state. The burden of proof is heavy and the state must show that free exercise of the right would harm other people or disrupt order. Fundamental rights are not taken easily even in the face of demonstrated mass utility. In a liberal state, the balancing of individual rights and public interests is always in the individual's favor. In the PRC, a person cannot claim a contingent right unless he can demonstrate to the political authority that the necessary contingency (as conditions precedent or subsequent) are being fulfilled. In other words, a person must show that they are entitled to exercise such a right as a law abiding citizen and the exercise of the right is compatible with the state, thus everyone's, interests. Most significantly, the individual cannot enjoy more rights than the collective is willing to concede and able to afford. This is different from other socialist systems. Deng Xiaoping noted that under the socialist system, the interests of the individual give way to the collective, the interests of the separate parts make room for the benefits of the comprehensive whole, and the interests in the short term give way to the long term. 6 ' 59 COMPREHENSIVE INTERPRETATION, supra note 38, at 83.
60
Jeremy Bentham, Principles of Morals and Legislation, in THE UTILITARIANS 5, 17 (1789) (noting that, " [b] y principle of utility is meant that principle which approves or disapproves of every action whatsoever, according to the tendency which it appears to have to augment or diminish the happiness of the party whose interest is in question.").
61
The contingency of constitutional rights is written into the PRC Constitution. Article 33 provides that citizens enjoy rights guaranteed by the Constitution and law, but they must also fulfill their constitutional and legal responsibility. 62 The Chinese Communist Party (CCP) has interpreted this to mean that the concepts of right (quanli) and duty (yiwu) are unitary in nature (tongyixin): "People can enjoy a right but also have to fulfill their duty, just enjoying rights and not fulfilling duties is not allowed; nor should the assumption of duties without the enjoyment of rights be tolerated. '63 This is to say that right and duty are supplementary to and complementary of each other (xiangfu-xiangcheng). 64 More significantly, the CCP observed that: "the pre-requisite to the enjoyment of right is duty (yi yiwu wei qianti), and only through the maximum effort of everyone in pursuing one's duty will there be a sufficient material base for the rights to be built upon, then and only then can we improve upon the enjoyment of rights."
65
More specifically, a person can only exercise his rights of assembly to the extent that he does not harm the interests of others. Article 51 provides: "When PRC citizens exercise their freedom, they should not harm the interests of the country, society, or collective, or other citizens legitimate freedom and rights." 66 The "harm to others test" is not narrowly construed. It has been interpreted: "each citizen's individual interests can only be protected when all the other people's fundamental interests are being protected or developed., 67 This means that an individual's freedom will not be allowed when other people's basic needs are not being met. 68 The PRC's position on constitutional rights gives rise to two legal consequences: 1) it shifts the burden of showing entitlement to the right of assembly to the claimant of the right; and 2) it allows the PRC law-makers, and by delegation, the police, to deny rights of assembly based on collective and utilitarian considerations. 
Id.
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See Qu Ye On the Utility of Right and Duty in Law 3 FAXuE YANJIU [STUDIES IN LAw] 16-19
(1990) (stating that duty and right are different concepts). They cannot be separated and one is not above the other. Id.
66
XIAN FA, supra note 62, at art. 51.
67
Qu Ye, supra note 61, at 20.
68
Id. at 90. In practical terms and in context, this means that there must be a stable political and social environment for the economic reconstruction and the four modernization of China to take hold-this is considered the "fundamental interest of all the people" (genben renmin liyi). Any person who contributes to political instability or social disorder will not be allowed. PRC Assembly Law Treatise, supra note I at 61.
69 PRC Assembly Law Treatise, supra note 1, at 59--64. Under PRC Assembly Law Article 12(4), the police must justify its disapproval. Id. Under Article 12(1)(1), all the police need to do is to establish that the assembly's "purpose, billboard, slogan" is against constitutional principle or harmful to national unity, sovereignty, or territorial integrity-no actual or direct harm needs to be shown. Id.
The above-discussed constitutional limitations were more specifically provided for in the PRC Assembly Law. In this regard, Article 12 of the PRC assembly law clearly states that under the following circumstances, the application for assembly, procession, and demonstration will not be approved: 1) against fundamental constitutional principles, e.g. "the four basic principles;" 2) harming national unity, sovereignty, and territorial integrity; 3) inciting ethnic division; and 4) sufficient facts to indicate that the assembly, procession, and demonstration will cause direct harm to public safety or serious damage to social order.
It is unclear exactly what constitutes a violation of the factors detailed above. This is a major problem with implementing the law. This makes the evaluation of harm to national security and danger to public order a subjective and conjectural exercise. This is particularly the case with Article 12(1) and (2) when the legality of an assembly ultimately depends on 70 the "intent" and "purpose" of the organizers and participants. In such cases, the police are invited to interpret the purpose or impact of an assembly in accordance with their own conception of what constitutes a sufficient threat to security or order to warrant disapproval. This results in arbitrary determinations. Thus, an application may be approved one day and not the other, with one official and not another, and in one place and not another. 7 '
V. Applying Assembly Laws
A. Interpreting PRC Assembly Law
In applying the assembly law, the PRC police are most concerned with security, order, and stability. Thus in order to determine whether an assembly is allowed under Article 12 of the PRC Assembly Law, the police look at four places for answers. The legal question focuses on whether the public gathering would pose a real and substantial danger to the party, state, and/or the public.
First, a fair reading of the legislative history indicates that the law was promulgated, not as an effort to promote people's assembly right, but to protect the state against future violent confrontations between the state and 70 PRC Assembly Law Treatise, supra note 1. the students and radicals, 72 and only later used against displaced workers, disgruntled peasants and cults, such as the Falun Gong. In this regard, the law functions as much as a knife to punish welcomed dissenters, 7 3 and as a shield to protect legitimate petitioners, such oppressed peasants.
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Wang Fang, the Minister of Public Security explained to the NPC Standing Committee the reasons for drafting the law in solemn and foreboding terms:
Recently, a social upheaval (dongluan) happened in Beijing which led to a counter-revolutionary revolt (baoluan), and affected a number of big cities all over the nation. This has led to tremendous loss for the nation and the people ... a problem we should be concerned with is that of a few bad people using the student movement to plan, organize, and conspire to incite the crowd and create social upheaval .... In order to prevent the reenactment of the "great cultural revolution" and revolt associated with this upheaval the law was made.
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The message was clear. Dissenters-radicals and troublemakers alike-must not be allowed to exercise their constitutional rights of free speech and assembly unrestrained. 76 Their protest activities must be neutralized by the assembly law application process. Thus, the guiding principle (zhidao shixiang) of the PRC Assembly law makes clear that police officers should be concerned with state security and social stability over and above the citizens' right of assembly. 77 221-38 (1988) for a discussion of how the "official" guiding principle (zhidao shixiang) presented by the public security chief to the NPC was toned down somewhat in the educational/lecture materials made available to the general public; PRC Assembly Law Treatise, supra note 1, at 28-29. The PRC Assembly Law Treatise affirmed the utility and functionality of the assembly right at length and before it discussed the problems of its "reckless use" (lanyong). Id.; However, another interpretation is possible. Whereas the remarks of the Minister of Public Security were uttered for internal consumption, the PRC Assembly Law was promulgated for external reference. Zhou, supra at 350-68. This interpretation conforms to PRC constitutional prescribed legislative process-the Ministry of Public Security proposes and the NPC disposes. Id. We can draw two conclusions from this brief investigation into the legislative process of the PRC Assembly Law. Symbolically, the rights people enjoy signals a marked elevation in legal status. In practice, the enjoyment of rights is still very much subject to the Minister of Public Security exacting scrutiny under the PRC Assembly Law.
China has 1.1 billion people. There are bound to be basic differences in individual interests. If today a person is not happy and demonstrates in the street, tomorrow another person is not happy and takes to the street to demonstrate, the country will be in chaos, the people will be distracted, where will there be energy left for construction? If there is no stable political environment or social order, we will not be able to conduct economic construction, much less achieve political reform. 78 It is interesting that Fang did not mention the functional utility of the freedom of assembly to the PRC political structure, which is to hold the government accountable to the people. 79 The Minister's antagonistic view towards the freedom of assembly was not shared by other NPC Standing Committee members. The NPC Standing Committee saw the need to revise and redraft the original language of the law from: "In order to maintain public order and social security, facilitate the smooth progress of socialist modernization, protect the people's right of assembly legally. . .this law is promulgated," to one that is more solicitous of people's rights: "In order to protect people's right of assembly, procession, demonstration legally, and maintain social security and pubic order, this law is promulgated.
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Although there was a clear difference between the NPC which defined legislative philosophy and the Ministry of Public Security which set enforcement policy, it is apparent that both readily conceded that collective interests should prevail over individual rights in a socialist state. The controversy surrounding the new draft raised important questions for Chinese legal researchers: 1) Did the perceived difference over the language of Article 1 reflect a real internal debate over the priority and utility of the PRC Assembly Law?; 2) Was such an internal debate driven by issue or did it register a deeper and more structural conflict between the two policy setting bodies?; and 3) How might such differences find manifestation in the daily application of the law? PRC lawmakers, police officers, and scholars agreed that the freedom of assembly, as with other socialist rights and entitlements, was not to be recklessly used. 81 "Reckless" or abusive use of assembly freedom is not a constitutional or legislative provision, but it is nevertheless adopted as a 78 COMPENDIUM OF PRC LAWS, supra note 1, at 1489.
79
Id. at 1488.
80
Id. Reckless exercise of rights mean: 1) the exercise of a right not for the purpose it was intended; 2) the exercise of a right beyond the limits provided; and 3) a mixture of the two. Id. at 17. measure of an assembly's legality. "Reckless" use of assembly rights means the unnecessary use of such constitutional freedom, such as making excessive, unreasonable and/or inappropriate demands and using it not for the purpose intended, such as assembly to attack Communist ideology.
For the purpose of judging recklessness, the PRC lawmakers have affirmed that the purpose of assembly, procession, and demonstration, as contemplated by the Constitution, is to provide a vehicle for the people to communicate their "reasonable" desires or air their "legitimate" grievances. Public assembly is effective in dislodging entrenched bureaucracy or exposing official corruption, correcting policy mistakes, and uncovering implementation errors, because it allows citizens to air grievances and 82 thereby alleviate discontent.
Any public assembly that is not used to achieve the above approved purposes is considered an inappropriate and, if continued, a reckless abuse of the freedom of assembly. More pointedly, the exercise of assembly freedom must not only meet the requirements set forth by the letter of the law, but also come within the spirit of the law.
83
Article 12(4) of the law makes clear that the denial of approval on public safety and social order grounds must be based on two conditions. There must be ample basis (chongfen genju) that the assembly will likely 82 PRC Assembly Law Treatise, supra note 1, at 29.
This amounted to an interjection of an extra-legal requirement of "reasonableness" in the approval process. "Recklessness" or "reasonableness" is a Trojan horse of law. It allows social morality and, in the case of the PRC, political ideology to come into play in determining whether an act is legal. The adoption of societal moral values and incorporation of ethical principles by the law was neither unique to China nor uncommon with the law enterprise. In western jurisprudence, the issue is most often raised under the rubric of a law vs. morality debate. MARTIN P. GOLDING, PHILOSOPHY OF LAW (1975);  The more pressing issue in the current context is whether, jurisprudentially, it is right and proper to adopt social-moral principles to interpret legal rules? In American tort law, the "standard of reasonable conduct" is a community standard and an ethico-legal judgment. WILLIAM POSNER, LAW OF TORTS 167 (1971); The American jury system has originated with the firm belief that community justice shall prevail over the black letter law. JEFFREY ABRAMSON, WE, THE JURY 22-23 (1994) 165 (1991) ; For example, in the case of Camden 28, the judge allowed the draft card burning defendants to argue for nullification based on the fact that the FBI informants supplied the antiwar protesters with the tools to carry out their draft raids. Donald Jackson, Judge Instructs 'Camden 28' Jury N.Y. TIMES, May 18, 1973, at 13. The defense lawyer in the case argued to the jury that the term "nullification" meant: "power of a jury to acquit if they believe that a particular law is oppressive, or if they believe that a law is fair, but to apply it in certain circumstances would be oppressive .... " Id.; ABRAMSON, supra at 59. The jury "nullification" doctrine clearly allows the jury to rise above the confine of the law in search of higher justice. Id. In so doing, they imbue the legal process with moral and ethical considerations. Id.; LUDWIG WITGENSTEIN, PHILOSOPHICAL INVESTIGATION (1965) . Turning to more a philosophical explanation, Wittgenstein has long observed that "language games" cannot be reduced to words and phrases and must be appreciated in used. When in use, language can take on embedded meaning, and only those people who are familiar with such language are able to articulate and incorporate it. Id. Thus "reasonable doubt" has different meanings in one place than another. Id.
cause direct harm or damage. "Ample basis" has been interpreted as factual judgment that a direct harm will result.
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The "ample basis" language however only applies to Article 12(4) and not with respect to the other provisions in Article 12. Canons of legal construction suggest that the explicit enumeration of legal requirements to one sub-section of a legal provision, in the face of the absence of such legal requirements to other sub-sections of the same legal provision, points to a 85 clear legislative intent to draw a legal distinction.
It is arguable then that in the case of Article 12(1) to (3) there is no need to provide evidence to establish "ample basis" of harm as a pre-condition of denial of permission to assembly. In fact, one authoritative police source interprets the language of Article 12 as any assembly having the mere tendency of being against the basic constitutional principles, endangering national unity, and inciting ethnic division. 86 Indeed, this interpretation is most likely, given the fact that it is relatively difficult, if not impossible, to demonstrate with clarity, certainty, and specificity, what harm if any may result from an adverse idea. 87 Lastly, the broad and unequivocal restrictions on free speech and assembly invite the police to consider any assembly and speech having any tendency to challenge state authority and Party ideology as "counterrevolutionaries.
' 88 This is evident from past police practices in dealing with "subversive" assembly. 
87
It is interesting to observe that the United States protects free speech and assembly for the very reasons the PRC prohibits it. See Brandenburg v. Ohio, 395 U.S. 444 (1969) . In Brandenburg, Petitioner was a leader of the Ku Klux Klan convicted by the Ohio courts after a television news report was aired broadcasting speeches made by petitioner. Id. at 444-45. He was charged with violating Ohio's criminal syndicalism statute, which made it unlawful, inter alia, to advocate crime or methods of terrorism or to voluntarily assembly with any group to teach or advocate doctrines of syndicalism. Id. at 445. Though the decisions was upheld on other legal grounds, the Court noted that freedom of speech and press do not permit a State to forbid advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. Whitney v. California, 274 U.S. 357 (1927) ; The Chinese, from Confucians to the Communists, have pursued after the "purity of the mind" as a legitimate mean of social control, considering it as the root of all good and evil. SOURCES OF CHINESE TRADITION: FROM EARLIEST TIMES TO 1600 , at 115 (Win. Theodore De Bary, et al. eds., 1963 . Confucius said: "Wishing to govern well in their states, they would first regulate their families. Wishing to regulate their families, they would first cultivate their persons. Wishing to cultivate their persons, they would first rectify their minds. Wishing to rectify their minds, they would first seek sincerity in their knowledge. Wishing for sincerity in their thoughts, they would first extend their knowledge." Id. Counter-revolutionary crimes include crimes that incite people to resist and harm the implementation of state law and order, and uses counter-revolutionary slogans, pamphlets and other means to incite others to overthrow the proletarian dictatorship and socialist system. According to the PRC political-legal authority, what makes for a counter-revolutionary crime turns ultimately on the purpose, intent, and motive of speech maker and assembly organizer. 92 Purpose, intent, and motive being internal to the offender cannot be definitively ascertained and must be construed from the speech act and attending circumstances, and even from the background of the people involved. 93 cases with very little guideline or structure. STUART A. SCHEINGOLD, THE POLITICS OF LAW & ORDER (1984) . It has been demonstrated in the United States that police can be politicized, i.e., police policy and practices are very much determined by local politics and political culture. Id.
Id. at 447. This decision overruled
One way to see how the counter-revolutionary criminal label has been applied is by looking at prior cases. For example, defendant Fu X-qi was arrested and prosecuted for counter-revolutionary propaganda as a result of publishing in his Voice of Democracy [Minzhu zhi sheng] an "Open Letter to the Chinese Government" calling for the people to resist the Fifth NPC's resolution. 94 Likewise, defendant Zhang X-sheng was arrested and prosecuted for counter-revolutionary crimes as a result of publishing the Wanderer (Liulang zhe) and Republican News (Gonghebao), and openly defaming and attacking the people's democratic dictatorship, including openly defending the counter-revolutionaries Wei XX and Liu XX in April of 1979. 9 ' Defendant Pan X was arrested and prosecuted for counterrevolutionary crimes as a result of publishing two books, SAVE THE COUNTRY WITH DEMOCRACY (MINZHU JIUGUO) and PIONEERS OF TIDE (LANCHA XIANFEND), which were critical of the CCP, defaming the socialist system, and calling it a "reactionary dictator regime" at a university. 96 Lastly, defendant Zhong X-hua was arrested and prosecuted for counter-revolutionary crimes for writing news, poetry, advertisements, and making drawings and cartoons and sending them to various communist newspapers. 97 It is clear from a close examination of these cases that the defendants were guilty of nothing more than the publishing of materials that were critical of the PRC regime. There was however, no counterrevolutionary action taken beyond speech making. Yet, they were all prosecuted and convicted of being counter-revolutionaries.
If pure speech critical of the administration, state, or party were taken so seriously as being against national security, then assembly, demonstration, and procession will not be taken lightly since they will be considered an active mobilization of the people for political actions. 98 They will certainly be prosecuted and sanctioned much more severely under the "Counter-revolutionary opinion" makes clear that in separating counter-revolutionary crime vs. non-crime it is important to focus on "purpose" (mudi). Id. Since an internal state (purpose, intent, motive) cannot be determined by the testimony of the defendant alone, much of the proof depends on circumstantial evidence. Id. More significantly, criminal prosecution can be sustained notwithstanding the lack of defendant testimony. 
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The PRC concept of "pure" speech differs from the west in material ways. In the west pure speech refers to speech which only express ideas but stop short of advocating for action. Depending on how likely the speech will be creating danger to social order, the speech maker may be restrained. For a discussion of this issue, see LAURENCE H. TRIBE, CONSTITUTIONAL CHOICEs 198-203 (1985) ; However in the PRC, a person will be judged solely by the purpose of his speech, irrespective of the likely consequence of his speech. Xiang Ming & Guo Zhi, A Reflection on the Law of Free Speech, 8 FAXUE [LAw SCIENCE MONTHLY] 4-10 (1991) . A speech which is not "well intended" (bushi shangyi) by the speaker is ipso facto deemed to be a malicious (eryi) speech conduct and considered as a reckless (tan yong) exercise of speech right. Id. socialist system along the class-struggle line suggested by Mao." 0 The PRC legal scholars' views in this case clearly articulated Party policy and police practice of only punishing people with the wrong motive, intent, or purpose:
However in dealing with the people . . . when [they are] only unhappy with certain policy and practices, unhappy with their work style and bad quality of the cadre, even though they have mis-spoke, and have taken some drastic action, we do not treat them as counter-revolutionaries and make them new targets of new counter-revolutionaries . . . they should be dealt with as a contradiction amongst the people." I '
Another case making the same point was that of Ni X-cai. In that case, Ni was charged with counter-revolutionary crimes for sending anonymous letters to a number of public, political, and educational institutions, including the People's Daily. In these letters, he expressed his view that the country was engaging in "typical, one hundred percent (buzhebukou) revisionism (xiuzheng-zhuyi) and capitalism." He observed that since the "Sanzhong Quanhui" (Third Plenary Session) the country had been pursuing a policy of catering to foreigners, and in the process was destroying the basic principles of socialism. He further observed that this was a critical time in PRC history where truth and falsehood was at a loggerhead and must be resolved. Some scholars considered Ni's letters to be just expressing his displeasure over the direction the country is heading. In so doing, he was trying to improve the state and not seeking to overthrow it. His attack on the leaership was personal in nature and not directed at the legitimacy of the party leadership.
VI. Conclusion
Historically and ideally, the emperor ruled under a mandate from heaven, according to a pre-ordained cosmic order of things.' 2 Rulers had absolute authority to govern and had to do so in virtuous ways. Citizens had an unmitigated duty to be obedient to the ruler and have to show proper deference and respect. Order was to be promoted without fail. Disorder was II Counter-Revolutionary Elements, supra note 110.
112
ROBERT P. WELLER, ALTERNATIVE CIvILITIEs: DEMOCRACY AND CULTURE IN CHINA AND TAIWAN (1999) . Democratization in China and Taiwan cannot be adequately explained by a western civil society model or market economic process. Id. at 30. The best way to explain and understand is still through traditional Chinese culture of Confucianism and Buddhism. Id.
to be avoided at all costs. There was no right to dissent, and less right to engage in organized opposition or an open challenge to government policy and practices. The virtuous ruler has a duty to listen to the people and be responsive to their needs and concerns. This philosophy of governance-ingrained as national ethos and expressed as cultural imperatives-was alive and well in China when the assembly law was enacted."1 3 The PRC was run by the CCP, which sought political legitimacy through virtuous governance. Government officials treated citizens as sons and daughters: paternalistically though autocratically, benevolently if dictatorially, absolutely if compassionately.
The CCP considered its rule legitimate because it represented the absolute best in political ideology and governing philosophy. It treated challenges to the government as illegitimate and treacherous, and thus rejected organized opposition and open dissent as inimical to good order and detrimental to public welfare.
The assembly law, in content and as applied, reflected and reinforced these governing ideals, which dated back to the Xia (2100-1600 BC), Shang (1600-1100 BC), and Zhou (1100-771 BC) dynasties. Viewed in this light, the assembly laws were not just another set of prescriptions imported from the liberal west, celebrating the inalienability of protest rights and promoting the sanctity of speech freedom. Rather, it was a sincere effort by cotemporary political leadership to apply venerable Chinese governing philosophies, principles, and practices to a new set of emerging and evolving social-political circumstances. And yet, as this re-invention of China's historical image took place, there was an effort to retain Chinese cultural heritage. Thus observed, the PRC leadership's approach to drafting and applying the assembly law reflects decades of effort by Chinese elite to find China's identity and explore her destiny in the wake of challenges-political, economic, social and cultural-forced upon her by modernity:
When, in the late 19th century, the Western nations and Japan tried to project their power on to weaker nations and empires such as China, the elites in those threatened areas realized that they could achieve a superior, moral society, shaped by their culture and ideas of the past, if they utilized the concepts and techniques of their enemies' military and economic power.114
